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while the Court appropriately found a national consensus in Atkins, it
should stop assessing states’ procedural processes through such a lens. Fi-
nally, it advocates for a national standard to assess intellectual disability
partially based on widely accepted clinical definitions to avoid these con-
stitutional concerns.

A. Constitutional Considerations for a Unifolrm Standard of Intellectual
Disability in Capital Cases

The risk that states will unconstitutionally execute intellectually dis-
abled defendants continues with the Court’s decision in Moore. The most
apparent risk is that states will violate the Eighth Amendment by utilizing
varying standards for assessing intellectual disability in capital cases. In-
deed, when the Court declares a punishment “cruel and unusual,” a state
violates the Eighth Amendment if it practices such punishment.'”” Conse-
quently, beginning when the Court deemed the practice of executing intel-
lectually disabled offenders to be “cruel and unusual” in Atkins, any state
that executes an individual who falls within this classification fails to ad-
here to the Eighth Amendment.'*® This is not the only constitutional con-
sideration that arises from varying standards of intellectual disability in
capital cases. The Court’s failure to provide a uniform standard also in-
creases the risk of states violating the Eighth Amendment through under-
mining the doctrine of selective incorporation and possibly equal protec-
tion under the Fourteenth Amendment. As demonstrated below, the Court
must provide a standard that, at the very least, serves as a floor to ensure
state adherence to Atkins.

1. Incorporation Considerations

Through the first clause of the Fourteenth Amendment,'” the Su-
preme Court began to selectively incorporate the fundamental guarantees
enumerated in the Bill of Rights to the states in the 1960s."*° Although the

127.  See Marceau, supra note 14.
128.  Atkins v. Virginia, 536 U.S. 304, 321 (2002).
129.  Section One of the Fourteenth Amendment provides:
All persons born or naturalized in the United States, and subject to the jurisdiction thereof,
are citizens of the United States and of the State wherein they reside. No State shall make
or enforce any law which shall abridge the privileges or immunities of citizens of the
United States; nor shall any State deprive any person of life, liberty, or property, without
due process of law; nor deny to any person within its jurisdiction the equal protection of
the laws.
U.S. CONST. amend. XIV, § 1.
130.  See Jerold H. Israel, Selective Incorporation: Revisited, 71 GEO. L.J. 253, 290-91 (1982)
(providing a detailed history of the selective incorporation doctrine).
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incorporation doctrine remains a hotly contested concept among schol-
ars,”' the doctrine unequivocally provides that the “incorporate[d]” guar-
antees apply equally to both the states and the federal government." In-
deed, once the Court determines that a right is incorporated, a state may
not provide “only a ‘watered-down, subjective version of the individual

guarantees of the Bill of Rights.””'*’

While not all of the guarantees enumerated in the Bill of Rights have
been applied to the states, the Court has incorporated many of the criminal
justice provisions.”* For instance, in Gideon v. Wainwright,"*® the Court
held that the Sixth Amendment’s right to counsel in criminal prosecutions
applied to the states through Section One of the Fourteenth Amendment.'*®
When the Court decided Gideon, thirty-seven states already had provisions
guaranteeing this right."*” Although eight of the thirteen states without the
statutory right to assistance of counsel had developed the right “without
[the] benefit of any statute or rule of [the] court,”"*® the Court’s ruling in
Gideon made it unconstitutional for these states not to provide counsel to
indigent criminal offenders facing felony charges.””” And while many

131.  See, e.g., Kenneth Katkin, “Incorporation” of the Criminal Procedure Amendments: The
View from the States, 84 NEB. L. REV. 397, 398 (2005); Bryan H. Wildenthal, The Lost Compromise:
Reassessing the Early Understanding in Court and Congress on Incorporation of the Bill of Rights in
the Fourteenth Amendment, 61 OHIO ST. L.J. 1051, 1067-78 (2000).

132.  Israel, supra note 130, at 291; Marceau, supra note 14, at 1242.

133.  Malloy v. Hogan, 378 U.S. 1, 10-11 (1964) (quoting Ohio ex rel. Easton v. Price, 364 U.S.
263,275 (1960) (per curiam)) (holding that the Fifth Amendment protection against self-incrimination
applies to the states); Israel, supra note 130, at 295.

134,  TIsrael, supra note 130, at 253, 253 n.2 (providing a list of the thirteen Bill of Rights guar-
antees that pertain to the “criminal justice process,” which include: (1) search and seizure under the
Fourth Amendment; (2) grand jury indictment under the Fifth Amendment; (3) double jeopardy under
the Fifth Amendment; (4) Fifth Amendment right to due process; (5) self-incrimination under the Fifth
Amendment; (6) Sixth Amendment right to a public and speedy trial; (7) Sixth Amendment right to
an impartial jury; (8) notice under the Sixth Amendment; (9) right to confront opposing witnesses
under the Sixth Amendment; (10) right to assistance of counsel under the Sixth Amendment; (11)
Sixth Amendment right to compulsory process; (12) Eighth Amendment proscription against exces-
sive fines; and (13) Eighth Amendment proscription against cruel and unusual punishment).

135. 372 U.S.335(1963).

136. Id at 342, 344.

137.  Katkin, supra note 131, at 462 (citing Yale Kamisar, The Right to Counsel and the Four-
teenth Amendment: A Dialogue on “The Most Pervasive Right” of an Accused, 30 U. CHI. L. REV. 1,
17 (1962)).

138. Id. at464.

139.  Gideon, 372 U.S. at 344.
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scholars have criticized Gideon for a myriad of reasons,'*’ the Court’s de-
cision provided a bright-line rule: states must provide counsel to those in-
digent defendants facing felony charges.'*'

Despite the fact that the Court first began interpreting the Eighth
Amendment during the nineteenth century,'*” it did not incorporate the
Eighth Amendment’s proscription against cruel and unusual punishment
until 1962 with its decision in Robinson.'*® After the Court’s decision in
Robinson, its categorical bans against capital punishment in certain situa-
tions or with regard to particular offenders were to apply with equal force
to both states and the federal government.'* For instance, in Roper v. Sim-
mons,'* the Court held that both the Eighth and Fourteenth Amendments
“forbid imposition of the death penalty on offenders who were under the
age of 18 when their crimes were committed.”'*® Through the doctrine of
incorporation, this categorical ban against executing juvenile offenders
equally extends to the federal government and those states that continue to
utilize capital punishment.’*’ Thus, the Court must provide a uniform def-
mition of intellectual disability as it did with juvenile offenders in Roper
to ensure the categorical ban announced in Atkins dees not lend itself to
violations of the Eighth Amendment. :

2. Equal Protection Considerations

Not only do differing standards for determining intellectual disability
risk undermining selective incorporation but they also perhaps violate the
equal protection clause. The Fourteenth Amendment guarantees that “[n]o

140.  See, e.g., Carol S. Steiker, Gideon at Fifty: A Problem of Political Will, 122 YALE L.J. 2694,
2698 (2013) (criticizing the Court for “remain[ing] crucially silent on the quality and scope of services
that constitutionally sufficient counsel must provide or on the appropriate mechanisms for the funding,
appointment, training, or supervision of such counsel”); Kim Taylor-Thompson, Tuning Up Gideon s
Trumpet, 71 FORDHAM L. REV. 1461, 1462 (2003) (noting that the Court’s decision in Gideon “left
open the critical question of how states might develop a coherent system of representation for indigent
individuals charged with crimes™).

141.  Timothy P. O’Neill, “Stop Me Before I Get Reversed Again”: The Failure of Illinois Ap-
pellate Courts to Protect Their Criminal Decisions from United States Supreme Court Review, 36
Loy. U.CHI L.J. 893, 894 n.13 (2005).

142.  Erin E. Braatz, The Eighth Amendment’s Milieu: Penal Reform in the Late Eighteenth Cen-
tury, 106 J. CRIM. L. & CRIMINOLOGY 405, 414-16 (2016).

143.  Robinson v. Wainwright, 370 U.S. 660, 667 (1962); Marceau, supra note 14, at 1287..

144.  See Marceau, supra note 14, at 1287 (explaining that the Court’s decision in Robinson in-
corporated the Eighth Amendment’s prohibition against cruel and unusual punishment).

145. 543 U.S. 551 (2005).

146. Id. at 578.

147.  See id. at 560 (stating that the Eighth Amendment is applicable to the states through the
Fourteenth Amendment, meaning that the Court’s ruling applies to both the federal government and
the states); see also Catherine B. Pober, The Eighth Amendment’s Proscription Against Cruel and
Unusual Punishments Requires a Categorical Rejection of the Death Penalty as Imposed on Juvenile
Offenders Under the Age of Eighteen: Roper v. Simmons, 44 DUQ. L. REV. 121, 124 n.31 (2005).
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State shall . . . deny to any person within its jurisdiction the equal protec-
tion of the laws.”'*® Each state’s standards for determining intellectual dis-
ability for the purpose of capital punishment also should be assessed
through an equal protection lens to ensure adherence to Atkins.

The crux of an equal protection analysis lies in the level of scrutiny
applied by the Court based on the class of individuals a law purportedly
discriminates against.'* If an equal protection claim involves a “suspect
class,” meaning a law that discriminates on the basis of national origin or
race,' the Court applies a “strict scrutiny” standard of review where the
government must show its classification is “narrowly tailored to achieve a
compelling governmental interest.”'”' However, short of a government ac-
tion involving a suspect classification, the Court applies more lenient
standards of review.">” ’ '

If a governmental action purportedly discriminates against a “quasi-
suspect” classification, the Court uses heightened scrutiny, a standard
which is more deferential to the government’s interest than strict scru-
tiny."*® The Court utilizes several factors to determine if a classification is
quasi-suspect and thus entitled to some form of heightened scrutiny, which
include: a history of pervasive discrimination against the group, the
group’s immutable characteristics, the group’s “ability to contribute to so-
ciety,” the classification reflecting “deep-seated prejudice,” and the
group’s general political powerlessness.'** However, if a court determines
the group is not a suspect or quasi-suspect class, it applies the extremely
deferential “rational-basis review” where the law will be upheld if the gov-

ernment can show a “rational relationship” to a “legitimate government

purpose 3155

For an Atkins claim, the analysis hinges on the rights of intellectually
disabled offenders to be free from state infliction of capital punishment.

148.  U.S. CONST. amend. XIV, § 1.

149.  David J. Shannon, “No Pass, No Play”: Equal Protection Analysis Under the Federal and
State Constitutions, 63 IND. L.J. 161, 163 (1987).

150.  Jeremy B. Smith, The Flaws of Rational Basis with Bite: Why the Supreme Court Should
Acknowledge Its Application of Heightened Scrutiny to Classifications Based on Sexual Orientation,
73 FORDHAM L. REV. 2769, 2772 (2005).

151.  See, e.g., Abrams v. Johnson, 521 U.S. 74, 82 (1997); see also Smith, supra note 150; Stacey
L. Sobel, When Windsor Isn’t Enough: Why the Court Must Clarify Equal Protection Analysis for
Sexual Orientation Classifications, 24 CORNELL J.L. & PUB. POL’Y 493, 500 (2015).

152, Smith, supra note 150, at 2772-73.

153.  Id at2773.

154.  Sobel, supra note 151, at 501 (citing United States v. Virginia, 518 U.S. 515, 531 (1996)
(acknowledging a pervasive history of sex discrimination)); see Lyng v. Castillo, 477 U.S. 635, 638
(1986) (noting close relatives do not share immutable characteristics “that define them as a discrete
group™); City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 440-41, 445 (1985) (discussing the
ability of those with intellectual disabilities to contribute to society and their political power); Plyler
v. Doe, 457 U.S. 202, 216 n.14 (1982) (discussing the deep-seated prejudice against illegal aliens).

155.  Heller v. Doe, 509 U.S. 312, 319-20 (1993).
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However, the Court has refused to recognize those with intellectual disa-
bilities as a suspect, or even quasi-suspect, class.'*® Despite finding that
intellectual disability is an immutable characteristic and that those individ-
uals with intellectual disability have a history of experiencing discrimina-
tion, in City of Cleburne v. Cleburne Living Center,”’ the Court found that
intellectually disabled individuals are not a suspect class because they are
not politically powerless.'”® Consequently, the Court only afforded the
class rational basis review to assess the zoning ordinance at issue in
Cleburne.'” However, unlike most of the laws that have overcome rational
basis review in an equal protection analysis, the Court held that the city’s
interests for the zoning ordinance were not legitimate.'® In reaching its
conclusion, the Court reasoned that the government’s stated interest of
preventing the negative attitudes of neighbors was not a legitimate reason
for denying the permit and that the government did not properly justify its
position that the living center would be overcrowded.'®' Although the
Court purported to use rational basis, many scholars have argued that the
outcome of Cleburne denoted a slightly higher standard than traditional
rational basis review.'®? What is more, the dissent noted that the “ordi-
nance surely would be valid under the traditional rational-basis test.”'®

Differing state standards of assessing intellectual disability for capital
punishment alone will not trigger an equal protection violation. However,
the clinical childhood-onset requirement that many states employ which
requires individuals to show their below average IQ and adaptive deficits
were present before the age of eighteen could be considered unconstitu-
tional.'® As Professor Steven Mulroy has explained, the childhood-onset

156.  Cleburne, 473 U.S. at 442; see Heller, 509 U.S. at 321; see also Laura L. Rovner, Disability,
Equality, and Identity, 55 ALA. L. REV. 1043, 1071 (2004) (providing an in-depth analysis of
Cleburne).

157. 473 U.S. 432.

158.  Id. at 443-45 (finding that the state and federal legislative responses to protecting intellec-
tually disabled individuals illustrate that the class is not politicaily powerless); see Steven J. Mulroy,
Execution by Accident: Evidentiary and Constitutional Problems with the “Childhood Onset” Re-
quirement in Atkins Claims, 37 VT. L. REV. 591, 631 (2013).

159.  Cleburne, 473 U.S. at 446.

160. Id. at 448; see Mulroy, supra note 158, at 631-32 (explaining the Court’s rejection of the
city’s various justifications for the ordinance).

161.  Gayle Lynn Pettinga, Rational Basis with Bite: Intermediate Scrutiny by Any Other Name,
62 IND. L.J. 779, 794 (1987).

162.  See, e.g., Mulroy, supra note 158, at 632; Pettinga, supra note 161 (observing that the
Court’s “ensuing review [in Cleburne] was more exacting than the traditional rational basis test”).

163.  Cleburne, 473 U.S. at 456 (Marshall, J., concurring in part and dissenting in part); Pettinga,
supra note 161.

164. See, e.g., FLA, STAT. § 921.137(1) (2017); TENN. CODE ANN. § 39-13-203(a)(3) (2017);
VA. CODE ANN. § 19.2-264.3:1.1(A) (2017); see also AM. ASS’'N OF INTELLECTUAL &
DEVELOPMENTAL DISABILITIES, INTELLECTUAL DISABILITY: DEFINITION, CLASSIFICATION, AND
SYSTEMS OF SUPPORTS 1 (11th ed. 2010) [hereinafter AAIDD, INTELLECTUAL DISABILITY]; AM.
PSYCHIATRIC ASS’N, DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL DISORDERS 33 (5th ed.
2013) [hereinafter DSM-5].
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prong of an intellectual disability determination could plausibly fail a tra-
ditional rational basis analysis.'®® He argues that this prong likely fails be-
cause a state’s justification for using the age requirement to assess intel-
lectual disability in capital cases does not rationally relate to any sort of
penological purpose.'® Indeed, individuals who experience some form of
trauma after their eighteenth birthday that results in intellectual and adap-
tive deficits similar to those of someone who has been medically diag-
nosed as intellectually disabled will still be eligible for the death penalty
in a state that requires a showing of childhood onset.'®” Consequently,
states that employ the clinical childhood-onset requirement arguably risk
violating the equal protection clause under a traditional rational basis anal-
ysis because those individuals who are similarly situated will be treated
differently merely because the trauma occurred after a certain age.'®® The
Court should provide states with a uniform standard for assessing intellec-
tual disability in capital cases because the variations in state procedures
for an Atkins claim may violate the equal protection clause if some states
_continue to utilize a childhood-onset requirement.

B. The Difficulty of Finding a National Consensus in the Procedures for
Determining Intellectual Disability

The proscription against executing intellectually disabled offenders
was realized through a national consensus that formed against the prac-
tice.'® If the Court continues to consider the national moral consensus
when providing procedural guidelines, it risks nullifying the original ban
it announced in Atkins. Thus, the Court should instead provide the states
with a standard for determining intellectual disability in capital cases to
serve, at the very least, as a floor to avoid the potential constitutional prob-
lems discussed above.

1. The Substantive Ban Against Executing Intellectually Disabled
Offenders

In Atkins, the Court conducted an Eighth Amendment proportionality
analysis to assess whether a national consensus had formed regarding the
lesser moral culpability of intellectually disabled offenders.'” Ultimately,

165. Mulroy, supra note 158, at 644-45.

166. Id at 651. The use of the age of onset requirement for intellectual disability in capital cases
is analogous to the policy of executing sixteen- and seventeen-year-old adolescents, but not fifteen-
year-old adolescents, because of the penological interests involved. See Michael J. Spillane, The Exe-
cution of Juvenile Offenders: Constitutional and International Law Objections, 60 UMKC L. REV.
113, 124-25 (1991) (explaining that Justice Scalia, writing for a plurality in Stanford v. Kentucky,
noted that “if the fact that death penalty for juvenile offenders truly serves no legitimate penological
function is proven scientifically, then the juvenile death penalty should be invalidated under the Equal
Protection Clause as irrational”).

167. Mulroy, supra note 158, at 595.

168. Id. at 628-29.

169.  Atkins v. Virginia, 536 U.S. 304, 321 (2002).

170. Id
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it determined that “our society views mentally retarded offenders as cate-
gorically less culpable than the average criminal” based on the trend in
state legislation banning the practice of executing intellectually disabled
offenders.'”" Indeed, the Court noted that in the fourteen years between
Penry and Atkins, eighteen states and the federal government enacted stat-
utes banning the practice.'”* While the number of states with such a ban
bolstered the notion of a national consensus, the Court recognized that “[i]t
is not so much the number of these States that is significant, but the con-
sistency of the direction of change.”'”® What is more, no states passed leg-
islation reinstating the practice of executing 1ntellectually disabled offend-
ers during that period.'™

While the Court found that a national consensus had formed against
the practice, it noted that the states still disagreed about what occurs when
“determining which offenders are in fact retarded.”'’”” Despite acknowl-
edging the likelihood of conflicting interpretations, the Court nevertheless
provided states with the autonomy to develop their own standards for de-
termining intellectual disability in capital cases.'” The only guidance it
provided was that the standards states employ must protect individuals
whose intellectual disability places them within the group of those offend-
érs that society has “deemed to have lesser culpability and a greater risk
of wrongful [capital] conviction and/or execution.”'”’ Allowing this
amount of discretion will likely lead to variations in state procedures and
thus lend itself to the very thing that the Court prohibited in Atkins: the
execution of intellectually disabled defendants.

2. The Court Should Cease Searching for a National Consensus to
Determine the Adequacy of State Procedures

Although the Court determined that a national consensus had formed
against the practice of executing intellectually disabled individuals, it con-
tinues to search for national consensus in the state procedures used to as-
sess an Atkins claim.'” In the first ease that it assessed after Arkins, the
Court invalidated Florida’s bright-line IQ cutoff of 70 after finding that
many states do not employ such a standard.'” In reaching its determina-
tion, the Court stated that “[a] significant majority of States implement the
protections of Atkins by taking the SEM into account.”'®® The Court then

171.  Id. at 314-16; see Crowell, supra note 58, at 745.
172.  Atkins, 536 U.S. at 314-15.

173.  Id. at315.
174.  Id. at 315-16.
175.  Id at317.
176. Id.

177.  Barger, supra note 23, at 226.

178.  See Moore v. Texas, 137 S. Ct. 1039, 1052-53 (2017); Hall v. Florida, 134 S. Ct. 1986,
1996-97 (2014).

179. Hall, 134 S. Ct. at 1998.

180. Id. at 1996.
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went on to detail the practices of each state, concluding that “[t]he rejec-
tion of the strict 70 cutoff in the vast majority of States and the ‘con-
sistency in the trend’ toward recognizing the SEM provide strong evidence
of [a] consensus.”*®’

In Moore, the Court utilized the national consensus framework when
determining whether Texas’s use of the Briseno factors to assess intellec-
tual disability in capital cases violated Arkins.'® While the Court rejected
the CCA’s dismissal of an offender’s various IQ scores and its assessment
of adaptive functioning, it purported to do so because the procedures did
not adhere to generally accepted clinical standards, not under the pretext
of a lack of national consensus.'®® However, the Court’s decision arguably
implicitly relied on its interpretation of national consensus in its evaluation -
of the CCA’s IQ determination because it cited to Hall when it rejected
the CCA’s conclusion that Moore’s IQ scores showed he was not intellec-
tually disabled.'®* While Justice Ginsburg made no mention of consensus
in this portion of the opinion, her reliance on Hall seemingly incorporates
a search for a national consensus because the Court’s holding in Hall was
based on the finding of such a consensus.'®’

The Court may have shied away from outwardly relying on the na-
tional consensus analysis in its evaluation of the CCA’s IQ and adaptive
function standards, but it did explicitly employ the analysis when it con-
cluded that the Briseno factors violate the Eighth Amendment.'® It rea-
soned that Texas’s use of the Briseno factors “[is] an outlier, in compari-
son . . . to other States’ handling of intellectual-disability.”'®” The Court
found that “[n]o state legislature has approved the use of the Briseno fac-
tors or anything similar.”'®® But the Court did not need to employ such an
analysis in determining whether the Briseno factors risked executing those
offenders whose intellectual disability renders them categorically less cul-
pable than the average criminal. Instead, Justice Ginsburg should have uti-
lized the same analysis as with her evaluation of the CCA’s IQ determina-
tion and its assessment of adaptive functioning.

Indeed, such an analysis would have allowed the Court to quickly
dismiss the Briseno factors due to their lack of clinical basis. The Court
recognized that the Briseno factors are not rooted in “any authority, med-
ical or judicial.”'® The lack of clinical reliability in these factors is bol-

181.  Id at 1998 (quoting Roper v. Simmons, 543 U.S. 551, 567 (2005)).
182.  Moore, 137 S. Ct. at 1052.

183.  Id at 1049-50.

184. Id. at 1049.

185. Hall, 134 S. Ct. at 1998.

186. Moore, 137 S. Ct. at 1052-53.

187. Id at 1052.

188. Id

189. Id. at 1046.
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stered by the fact that the factors are based on a work of fiction—specifi-
cally the character Lennie in John Steinbeck’s Of Mice and Men—a point
that the opinion wholly fails to recognize.'®® What is more, the Briseno
court provided no reason as to why Lennie’s adaptive functioning was an
appropriate measure for intellectual disability, besides stating that Lennie
has a “lack of reasoning ability and adaptive skills.”'®' Further, it is un-
likely that Lennie himself would have been spared from execution if a
court weighed his crime against the Briseno factors.'*?

Not only are the Briseno factors based on a piece of fiction that is
nearly a century old but they also readily lend themselves to the perpetua-
tion of lay stereotypes concerning intellectual disability, such as the com-
mon misconception that all intellectually disabled people are essentially
identical to one another.'”® While the Court ignored the roots of the
Briseno factors, it did recognize that the factors perpetuate the very stere-
otypes that the medical community seeks to curtail.'”* Justice Ginsburg
observed: “Those stereotypes, much more than medical and clinical ap-
praisals, should spark skepticism [in the use of the factors].”'*® Instead of
hinging its rejection of the factors on a lack of national consensus toward
their use, the Court should have based its decision on the incredulity of
determining whether an offender lives or dies based on nothing more than
mere stereotypes and fiction.

The procedures employed by the CCA demonstrate that no true na-
tional consensus exists regarding which intellectually disabled offenders
are “categorically less culpable than the average criminal.”'*® As of 2016,
the United States estimated its population to be around 300 million peo-
ple.””” Nineteen states have abolished the death penalty, and four addi-
tional states have fully suspended its use through gubematorial morato-
ria.'®® Thus, these states, which comprise more than thirty seven percent

190.  See Moore, 137 S. Ct. at 1046; see also Ex parte Briseno, 135 S.W.3d 1, 6 (Tex. Crim. App.
2004), abrogated by Moore, 137 S. Ct. 1039.

191.  See Briseno, 135 S.W.3d at 6; Hannah Brewer, The Briseno Factors: How Literary Guid-
ance Outsteps the Bounds of Atkins in the Post-Hall Landscape, 69 BAYLOR L. REV. 240, 251 (2017).

192. Julia Barton, Judging Steinbeck’s Lennie, LIFE L. (Sept. 3, 2013),
http://www lifeofthelaw.org/2013/09/judging-steinbeck-lennie (noting that Professor John Blume of
Cornell Law opines that Lennie himself would have been executed under the Briseno factors, stating,
“I mean, after he accidentally strangles the young woman, he tries to cover it up. That’s one of the
factors the Briseno opinion cites as evidence that somebody doesn’t have mental retardation. They
would look into the fact, ‘well, he worked. He worked as a farm hand. He was gainfully employed.””).

193.  Brief of Amici Curiae, The American Association on Intellectual and Developmental Dis-
abilities (AAIDD), and The Arc of the United States as Amici Curiae, in Support of Petitioner at 9,
Moore, 137 S. Ct. 1039 (No. 15-797),2016 WL 4151447, at *9. '

194.  Moore, 137 S. Ct. at 1051-52.

195.  Id. at 1052.

196.  Atkins v. Virginia, 536 U.S. 304, 316 (2002).

197.  U.S. and World Population Clock, U.S. CENSUS BUREAU, http://www .census.gov/popclock
(last visited Mar. 26, 2017).

198. Wong, supra note 69, at 438; see States With and Without the Death Penalty, DEATH
PENALTY INFO. CTR., https://deathpenaltyinfo.org/states-and-without-death-penalty (last visited Mar.
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of the entire U.S. population,'” do not believe that the death penalty is an
acceptable form of punishment, regardless of the crime committed. While
Moore’s intellectual disability would have been relevant for sentencing
purposes in twenty-seven states, it would have been a null issue had he
murdered McCarble in at least twenty-three different states.”® Conse-
quently, a mere change in venue could completely reshape the terms of
Moore’s punishment despite the details of Moore’s crime and his intellec-
tual ability remaining the same. This variation in what each state considers
an “appropriate sentence” indicates the lack of national consensus on the
morality of capital punishment.”"

In addition to the differences between the states that continue to em-
ploy capital punishment and those that don’t, significant variation remains
in intellectual disability standards in those states that still use the death
penalty.’® In fact, the parameters for assessing intellectual disability in
capital cases differ vastly among those twenty-seven states that continue
to utilize capital punishment, creating a problematic tension between se-
lective incorporation and states’ rights.””> Many of these states have
adopted the same general three-part framework for determining intellec-
tual disability recommended in the American Association on Intellectual
and Developmental Disability (AAIDD) and the American Psychiatric As-
sociation’s Diagnostic and Statistical Manual of Mental Disorders
(APA).** This definition includes three equally weighted components:
subaverage intellectual functioning, limitations in adaptive functioning,
and an “onset of [these] deficits” during adolescence.”®

What is even more concerning is the large variation in how states
interpret and assess each of these elements.”% For instance, Texas uses the

25, 2018) (stating as of November 9, 2016, the states without the death penalty include: Alaska, Con-
necticut, Delaware, Hawaii, Illinois, lowa, Maine, Maryland, Massachusetts, Michigan, Minnesota,
New Jersey, New Mexico, New York, North Dakota, Rhode Island, Vermont, West Virginia, and
Wisconsin. Those with gubernatorial moratoria include: Colorado, Oregon, Pennsylvania, and Wash-
ington).

199. U.S. CENSUS BUREAU, ANNUAL ESTIMATES OF THE RESIDENT POPULATION FOR THE
UNITED STATES, REGIONS, STATES, AND PUERTO RICO: APRIL 1, 2010 TO JULY 1, 2017 (2017),
https://www.census.gov/data/tables/2017/demo/popest/nation-total.html (based on 2016 estimates of
population of the following states: Alaska, Colorado, Connecticut, Delaware, Hawaii, Illinois, lowa,
Maine, Maryland, Massachusetts, Michigan, Minnesota, New Jersey, New Mexico, New York, North
Dakota, Oregon, Rhode Island, Pennsylvania, Vermont, Washington, West Virginia, and Wisconsin).

200. Moore’s intellectual disability would not have been a factor for sentencing in those states
that do not employ the death penalty. See States With and Without the Death Penalty, supra note 198.

201.  Atkins, 536 U.S. at 305.

202. See Hall v. Florida, 134 S. Ct. 1986, 1996-98 (2014).

203.  See Barger, supra note 23, at 227-29.

204. Id at226.

205.  Saviello, supra note 50, at 181; see Moore v. Texas, 137 S. Ct. 1039, 1045 (2017) (quoting
Hall, 134 S. Ct. at 1995) (explaining that subaverage intellectual functioning is generally “indicated
by an IQ score ‘approximately two standard deviations below the mean’—i.e., a score of roughly 70”);
Hall, 134 S. Ct. at 1994 (defining adaptive deficits as “the inability to learn basic skills and adjust
behavior to changing circumstances”); AAIDD, INTELLECTUAL DISABILITY, supra note 164; DSM-5,
supra note 164.

206.  Barger, supra note 23, at 227-29.
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clinical definition of intellectual disability found in the 1992 edition of the
AAMR.? This version is similar to the AAIDD’s three-part definition;
however, individuals must also provide evidence that their adaptive defi-
cits are related to subaverage intellectual functioning.’”® While the latest
version of the APA definition also has a relatedness component, the cur-
rent version of the AAIDD abandoned this requirement.*””

Furthermore, Texas used the Briseno evidentiary factors to determine
the relatedness of an offender’s intellectual functioning and adaptive func-
tioning, with a particular focus on the offender’s adaptive strengths.”'
These factors, which were not attributed to clinical authority, required a
jury to answer seven questions based upon lay perceptions of intellectual
disability.”'' For example, juries in Texas were asked to consider whether
those who knew the defendant during adolescence thought the defendant
was “mentally retarded.”*'? However, the Court noted in Moore that no
other state legislatures have adopted the Briseno factors, or anything re-
motely similar, since its decision in Atkins.>"> Had Moore murdered
McCarble in any other state, the jury would not have had to consider if the
people that knew Moore personally believed he was intellectually disa-
bled. Indeed, other states that continue to condone capital punishment do
not seem to believe that purely subjective factors help a jury to determine
the overall culpability of an intellectually disabled defendant.*'*

Additionally, a variation exists in the way states utilize an offender’s
IQ scores to determine intellectual disability in capital cases.”'® Before the
Hall Court decreed that states must account for the SEM of an individual’s
" 1Q, nine states utilized standards that “could be interpreted to provide a
bright-line cutoff” for intellectual functioning.’'® Of those nine states,
Kentucky, Florida, and Virginia adopted legislation that explicitly man-
dated a “fixed score cutoff.”*'” While the Court held that fixed score cut-

207.  Moore, 137 S. Ct. at 1046.

208. Id

209. Id. at 1055 (Roberts, C.J., dissenting).

210. Id. at 1052 n.9 (majority opinion).

211. Id at 1051-53; Crowell, supra note 58, at 750.

212.  Moore, 137 S. Ct. at 1051-53 (quoting Ex parte Briseno, 135 S.W.3d 1, 8 (Tex. Crim. App.
2004)); Crowell, supra note 58, at 750.

213.  Moore, 137 S. Ct. at 1052.

214. Id. (noting that no other state employs standards even remotely similar to the subjective
Briseno factors).

215. Hall v. Florida, 134 S. Ct. 1986, 1996-97 (2014).

216.  Id. (explaining that Arizona, Kansas, Washington, North Carolina, and Delaware have stat-
utes in which courts may interpret the standards to require an IQ below a fixed point before assessing
the defendant’s adaptive deficits). )

217.  Id. at 1996; see FLA. STAT. § 921.137(1) (2017) (defining “significantly subaverage general
intellectual functioning” as “performance [on an IQ test] that is two or more standard deviations from
the mean score on a standardized intelligence test”); KY. REV. STAT. ANN. § 532.130(2) (West 2017)
(defining “[s]ignificantly subaverage general intellectual functioning” as “an intelligence quotient
(1.Q.) of seventy (70) or below”); VA. CODE ANN. § 19.2-264.3:1.1(A) (2017) (providing a nearly
identical definition to Florida’s statutory definition).
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offs are unconstitutional pursuant to the Eighth Amendment, these partic-
ular state legislatures had previously determined that individuals with an
1Q above a certain point were just as categorically culpable as the average
criminal.*'® These differences in standards illustrate that states utilizing
capital punishment have not reached a consensus on which offenders fall
into this particular categorical ban.

Even more telling is that some states cannot reach a legislative con-
sensus on an appropriate standard for intellectual disability. In 1989, the
Texas legislature first considered banning the execution of such individu-
als.”'® While the legislature proposed multiple iterations of the ban be-
tween 1989 and 2000, none of these proposals ever came to fruition.”
After twelve years, both houses of the Texas legislature finally approved
procedures to determine if an individual qualifies as intellectually disa-
bled, but the Governor subsequently vetoed the bill.**' Even after the
Court’s decision in Atkins, Texas has been unable to reach a legislative
consensus, instead relying on the courts to provide an appropriate interim
standard.”** Indeed, the Texas legislature has attempted to promulgate
fourteen separate bills since the Court first decided Arkins.**> While the
Supreme Court’s Eighth Amendment jurisprudence dictates that the most
appropriate “objective evidence of contemporary values” is found in state
legislators,”* Texas cannot seem to reach a consensus regarding the moral
compass of its own citizenry.

These differences among various states and even the lawmakers in a
single state illustrate that a national consensus on the procedures for im-
plementing Atkins is more of a myth than a reality. Such lack of uniformity
reveals that Moore’s crime would not have been treated equally in all
states for the purposes of death penalty eligibility.”*> The Court is grasping
to create a uniform picture of contemporary values that will never truly

218.  As the statutes in Kentucky, Florida, and Virginia illustrate, these particular states deter-
mined that an offender with an IQ above 70 remain eligible for the death penalty. See Noah Cyr Engel-
hart, Matching the Trajectory of the Supreme Court on Intellectual Disability Defense: A Recommen-
dation for the States, 79 ALB. L. REV. 567, 576 (2015).

219.  Tobolowsky, supra note 29, at 23-24 (detailing Texas’s extensive legislative history in con-
sidering the implementation of such a ban). '

220. Id; see Sarah Gail Tuthill, The Texas-Size Struggle to Implement Atkins v. Virginia, 14
TEX. WESLEYAN L. REV. 145, 148 (2007).

221. Tobolowsky, supra note 29, at 32; Crowell, supra note 58, at 745.

222.  Tobolowsky, supra note 29, at 32-35 (detailing the intellectual disability standards that the

. Texas legislature proposed at least four times since Atkins, all of which failed to pass both legislative
houses); Crowell, supra note 58, at 745-46.

223.  Tuthill, supra note 220.

224.  Atkins v. Virginia, 536 U.S. 304, 312 (2002) (explaining the methods of determining if a
national consensus has formed for the purposes of the Eighth Amendment).

225.  Although criminal sentencing generally varies greatly from state to state, a variation in
death penalty eligibility in the context of intellectually disabled offenders is problematic. This is pri-
marily because when the Court held that executing intellectually disabled offenders violates the Con-
stitution, the doctrine of selective incorporation mandates that those guarantees apply equally to both
the states and the federal government. See supra Section IIL.A.1.
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exist. Instead of attempting to cobble together a common standard of so-
cietal decency, the Court must use its own judgment to determine the ap-
propriate procedures for assessing intellectual disability in capital cases or
it risks violating the Eighth Amendment by undermining the doctrine of
incorporation, and perhaps even violating equal protection.

C. Creating a Uniform Standard

Both Moore and Hall demonstrate the discrepancies in what states
consider to be the “best” methods to assess intellectual disability in capital
cases. The differences in state definitions, compounded by the Court’s
vagueness when addressing such standards, have left the states with little
guidance in creating an appropriate test to satisfy the constitutional ban
against executing intellectually disabled criminals. Over the past fifteen
years, the Court has consistently held that states may create their own def-
initions of inteliectual disability.”*® However, the Court continuously re- .
quires states to be informed by widely accepted medical standards when
crafting these definitions.”*’ Additionally, the Court attempted to narrow
the scope of state discretion when it held that states must consider the SEM
of an offender’s IQ score.””® Nevertheless, the Court’s decision in Moore
failed to provide states with additional guidance. Justice Ginsburg re-
mained vague in the majority opinion, claiming that clinical guidelines
need not fully dictate state standards, all the while focusing heavily on
Texas’s deviation from medical cor‘lsensus.229

1. The Parallels to Roper v. Simmons

In Roper, the Court held that executing those offenders who commit-
ted a capital crime before the age of eighteen violates the Eighth Amend-
ment.”*’ The decision, which was announced only three years after Atkins,
drew several parallels between defendants under the age of eighteen and
intellectually disabled offenders.”®' As in Atkins, the Roper Court con-
cluded that a national consensus had formed against the practice of exe-
cuting juveniles, showing that individuals under the age of eighteen are
“categorically less culpable than the average criminal.””** However, dis-
tinct from the ban announced in Atkins, the Roper Court provided the states
with a clear rule: no state nor the federal government may execute an of-
fender under the age of eighteen.”

While one can categorize the Court’s holding in Roper as a bright-
line rule, it can likewise be described as providing the states with a floor.

226. Id. at317.

227.  See Hall v. Florida, 134 S. Ct. 1986, 2000 (2014).

228. Id. at 1995.

229,  See Moore v. Texas, 137 S. Ct. 1039, 1044 (2017).

230. Roper v. Simmons, 543 U.S. 551, 578 (2005).

231. Id. at 570-72.

232.  Id. at 567 (quoting Atkins v. Virginia, 536 U.S. 304, 316 (2002)).
233,  Id. at574.
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In fact, the Court included several appendixes detailing states’ definition
of adulthood for various activities.** Most notable are some of the age-of-
adulthood laws in Mississippi, which continues to employ the death pen-
alty, where an individual must be twenty-one to qualify for jury service®’
but can marry before the age of eighteen.”*® However, Mississippi law con-
tinues to treat age as merely a mitigating factor that a jury may consider
when determining capital sentencing (although it cannot execute anyone
under the age of eighteen after the Court’s decision in Roper).”’ Indeed,
1n many states juveniles, who likely do not enjoy the full rights of adult-
hood in other respects, may be charged as an adult far before their eight-
eenth birthday.?*® Consequently, one could plausibly argue that the Court’s

_holding in Roper acts more as a floor than as a bright-line rule, permitting
states to increase the age for death penalty eligibility or even abolish the
practice altogether. This is to say that the similarities in the Court’s assess-
ment of the culpability of juveniles and of intellectually disabled offenders
merely bolster the call for the Court to provide states with a uniform defi-
nition of intellectual disability. This would merely require states to abide
by the Court’s standard for determining death penalty eligibility for intel-
lectually disabled defenders while still leaving them free to craft a more
protective standard for defendants or to employ more lenient standards in
other respects, such as length of sentencing.

2. Utilizing Widely Accepted Clinical Standards

To avoid Eighth Amendment and equal protection clause challenges,
the Court should provide states with a legal definition of intellectual disa-
bility in capital cases. The Court’s decision in Moore indicates that states
may not consider factors that have no medical basis, like the Briseno evi-
dentiary questions.””® The Court’s holding is appropriate because lay per-
ceptions of intellectual disability may perpetuate the stereotypes that the
medical community seeks to combat.”* In fact, lay witnesses who provide
testimony regarding a defendant’s intellectual and adaptive functioning
may be presenting their own biases or an inaccurate perception of the dis-
ability.**' The use of this sort of testimony will likely increase the risk of

234.  Id. at 579-87 (listing state statutes in Appendices A—D establishing the age of majority for
the death penalty, voting, jury service, and marriage).

235.  Miss. CODE ANN. § 13-5-1 (2018).

236. Id. § 93-1-5 (providing that males must be at least seventeen years of age to legally marry,
whereas females must be at least fifteen years of age).

237.  Id. § 99-19-101(6)(g).

238.  See, e.g., 705 ILL. COMP. STAT. 405/5-805(2)(a) (2017) (requiring mandatory transfer for
certain crimes at the age of fifteen); MO. REV. STAT. § 211.071(1) (2017) (allowing for discretionary
transfer at the age of twelve); OHIO REV. CODE ANN. § 2152.12(A)(1)(a)(i) (West 2017) (requiring
mandatory transfer for certain crimes at the age of sixteen).

239. Moore v. Texas, 137 S. Ct. 1039, 1051-52 (2017).

240. Id. at1052.

241. Tobolowsky, supra note 29, at 76.
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a court inaccurately deciding whether a defendant is intellectually disa-
bled.

For example, both Utah’s and Kansas’s tests for adaptive functioning
should theoretically be invalidated by the Court’s holding in Moore be-
cause they “have little or no relation to the clinically defined disability of
mental retardation.”**> As Chief Justice Roberts opined in Moore, the ma-
jority bases its decision from a purely clinical point of view but assures the
reader “that it is not requiring-adherence ‘to everything stated in the latest
medical guide.””**® The Court’s continuing ambiguity regarding medical
standards leaves states with little direction when creating an appropriate
test for intellectual disability.

The variances in state standards increase the risk that the Court’s
mandate will be violated. As Justice Ginsburg stated in Moore, “[s]tates
may not execute anyone in ‘the entire category of [intellectually disabled]
offenders.””*** So long as states continue to employ different means of de- -
termining intellectual disability, the likelihood of executing an individual
who falls within the categorical ban articulated in Atkins remains high.
Thus, the Court should provide a conclusive definition, along with an ap-
propriate test, to assess whether an individual accused of a capital crime
qualifies as intellectually disabled. '

This proposed national standard should be informed by clinical
guidelines’ first two prongs of intellectual disability. However, as noted
by the majority opinion in Hall, clinical definitions may prove problematic
at times.*** These problems include the evolving nature of clinical defini-
tions to reflect new medical breakthroughs and the potential imprecision
of scientific measurement and analysis.**® However, lay witnesses and per-
ceptions are likely far more subjective than medical standards. Crafting a
standard informed by clinical definitions of intellectual disability will al-
low individuals with disabilities who have been convicted of capital
crimes to be assessed on a level playing field, regardless of the state where
they stand trial.

And while bias and misunderstanding may understandably color jury
perceptions, a clearly articulated standard informed by widely accepted
clinical definitions will help combat the prejudices that often permit the
execution of intellectually disabled defendants. Therefore, the Court

242.  Barger, supra note 23, at 229 (explaining how the assessment of adaptive deficits allow
states to consider both an offender’s culpability and the “insufficient connection to the penological
theories of deterrence and retribution”).

243.  Moore, 137 S. Ct. at 1058 (Roberts, C.J., dissenting) (quoting id. at 1049 (majority opin-
ion)).

244. Id. at 1051 (majority opinion) (second alteration in original) (quoting Roper v. Simmons,
543 U.S. 551, 552 (2005)).

245.  See Hall v. Florida, 134 S. Ct. 1986, 1995 (2014) (explaining that states must assess an IQ’s
SEM in part because of the “inherent imprecision of the [IQ] test itself”).

246.  See Saviello, supra note 50, at 182-92 (detailing the imprecision of the tests for both intel-
lectual disability and adaptive deficits).
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should provide a clear and concise definition to ensure that each state ad-
heres to the categorical ban against executing intellectually disabled of-
fenders as mandated in Atkins.

CONCLUSION

The Supreme Court’s decision in Moore served as little more than a
lackluster attempt to provide states with guidance in creating a standard
for determining intellectual disability for the purposes of capital punish-
ment. While the Court attempted to narrow the leniency it provided to
states with its holdings in both Moore and Hall, it has likely done nothing
more than cause confusion as states attempt to create legislation that ad-
heres to the Court’s mandates. The Court’s refusal to provide states with a
functional definition of intellectual disability in capital cases might seem
merely frustrating at first glance, but it is also potentially unconstitu-
tional—arguably violating both the Eighth Amendment and the equal pro-
tection clause. What is more, as each state creates its own test for deter-
mining intellectual disability, the states increase their risk of violating the
Eighth Amendment’s prohibition of cruel and unusual punishment. Thus,
the Court should provide the states with a definition to avoid these pressing
constitutional concerns.
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